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) DISMISSING PETITIONS

) FOR

) RECONSIDERATION

) AND/OR REHEARING

This matter comes before the Public Service Commission of South Carolina (the

Commission) on two Petitions filed for reconsideration and/or reheating of Order No.

2003-215. The first Petition is a Petition for Reconsideration of that Order by the

Consumer Advocate for' the State of South Carolina (the Consumer Advocate). The

second Petition is a Petition for Reheating or Reconsideration of that Order by AT&T

Communications of the Southern States, LLC (AT&T), the Southeastern Competitive

Careers Association (SECCA), the South Carolina Cable Television Association

(SCCTA), and MCI WorldCom Communications, Inc., and MCI WorldCom Network

Services, Inc, (both known as MCI) (collectively known as the Joint Petitioners). In

addition, Bluffton Telephone Company, Inc., Farmers Telephone Cooperative, Inc.,

Hargray Telephone Company, Inc., Home Telephone Company, Inc., Horry Telephone

Cooperative, Inc., and PBT Telecom (the 6 LECs) filed a Return to the Petitions. Because

of the reasoning stated below, both Petitions are denied and dismissed.
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With regardto theConsumerAdvocate'sPetition,theConsumer'Advocatefirst

assertsthatin OrderNo. 2003-215,this Commissionreaffirmedits findingsfrom prior

ordersconcerningtheUniversalServiceFund(USF).Further,this Commissionnotedin

OrderNo. 2003-215thatthoseprior'determinationshavebeenaffirmedby theCircuit

Court,andthattheCommissiondid notbelievethatit is appropriateto changeits prior

determinationswith respectto thoseissues.TheConsumerAdvocategoeson to allege

thattheCompanies'casein thisphaseof theUSFproceedingsuffersfrom thesamelegal

infirmities assetforth in theConsumerAdvocate'sappealof CommissionOrderNos.98-

322,2001-419,2001-704,2001-996,and2001-1088,which is currentlypendingbefore

the SouthCarolinaSupremeCourt.TheConsumer'Advocatethenincorporatesthelegal

argumentssetforth in its Brief beforetheSupremeCourtinto its Petitionbyreference,

including,but not limited to purportedviolationsof S.C.CodeAnn. Section58-9-280(E),

anallegedviolation of 47U.S.C.Section254(k),andallegedviolationsof FCC

Separationsrequirementssetforth in 47C.F.R.Part36.Webelieve,aswehavestated

before,thattheseallegationsarewithout merit, andherebyreaffirm all aspectsof Order

Nos.98-322,2001-419,2001-704,2001-996,and2001-1088.We alsonotetheCircuit

Courtaffirmanceof ourdecisions.Further,we reaffirmthecontentsof this Commission's

argumentsin our'JointBrief with theSouthCarolinaTelephoneAssociationin thesame

case,which, again,is presentlybeforetheSouthCarolinaSupremeCourt.Thisportionof

theConsumer'Advocate'sPetitionis thereforedenied.

TheConsumerAdvocatealsocitestheportionof ourOrderNo. 2003-215which

statedthattheamountof fundingrequestedby the6 LECsin this case,whencombined

with thefundingreceivedfromthefirst phase,doesnot exceed1/3of thecompany-
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specificstateUSFfor eachrespectivecompany,andtherefore,the6 LECsarenot

requiredto updatetheresultsof their coststudiesfor basiclocalexchangeservice.

Accordingto theConsumerAdvocate,this finding is not supportedby the evidencein

this case.TheConsumerAdvocatestatesthatatno time,andin noprior'orderin this case

hastheCommissionactuallydeterminedatotal amountfor theUSFor anycompany-

specificamountfor theUSF.Thus,theConsumer'Advocateassertsthatthereis noway

to determinewhethertheamountsrequestedby theLECsdonot exceed1/3of thetotal,

whentherehasbeennodeterminationasto whatthetotal is.Further,theConsumer

AdvocatestatesthattheCommissioncannotassumethatlocal ratestodayarenot

recoveringtheir costswithout up-to-datecostevidenceandwithout looking atthe

Company'stotal financialresults.We disagree.

As theCircuit Courtconcluded,theCommissionactedproperlyin accordance

with its statutorymandate,andin thepublic interest,in sizingandordering

implementationof theStateUniversalServiceFund.SeeOrder'of JudgeJamesE.Kinard

at21,43.TheCommissionsizedthefundaccordingto thestatutoryformulaprovidedin

S.C. CodeAnn. Section58-9-280(E).SeeCommissionOrderNo. 2001-704at 5, 9-10,

Orderof JudgeKinard at 20-24,TR of third USFproceedingatVol. V, pp. 1188-90(July

21,2000),andHearingExhibit No. 11in thethirdUSFproceeding.TheCommission

determinedthecostof providingbasiclocalexchangeservicefor eachcarrierof last

resort,includingthe6 LECs,andsizedthefundbasedon thedifferencebetweenthecost

andthemaximumamounteachcarrierof lastresortcouldchargefor the service.See

CommissionOrderNo. 98-322,CommissionOrderNo. 2001-704at 5, 9-10,Orderof

JudgeKinard at20-24,TR of thirdUSFproceedingat Vol. V, pp. 1188-90(July21,
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2000), and Hearing Exhibit No. 11 in the third USF proceeding. Further, for' South

Carolina Telephone Coalition members, including the 6 LECs, embedded cost studies

were run and the resulting maximum State USF amounts were presented. These amounts

were used by the Commission to size the State USF. The State USF has been sized,

according to the statutory formula, and this Commission properly determined that the

amount of additional funding requested by each of the 6 LECs did not exceed 1/3 of that

LEC's company-specific State USF amount.

As noted by 6 LECs' witness Emmanuel Staurulakis in the present proceeding,

this Commission's Order No. 2001-419 limits the amount of funding that an eligible

South Carolina incumbent local exchange carrier may withdraw from the South Carolina

Universal Service Fund in the initial phase to no more than an amount equivalent to one-

third (33.33%) of its company-specific South Carolina Universal Service Fund amount.

Staurulakis noted that, for each of the six companies, the amount of funding per' the first

step (access reduction) of the initial phase when combined with the second (end user)

step does not exceed the one-third limitation approved by the Commission. (Staurulakis

testimony at 6).1 Therefore, contrary to the allegations of the Consumer Advocate's

Petition, there is no inconsistency with this Commission's prior Orders, and the

Consumer Advocate's allegation and, indeed, its Petition is denied and dismissed.

Also filed with this Commission was a Petition for Rehearing or' Reconsideration

of Order' No. 2003-215 by AT&T, SECCA, SCCTA, and MCI. These carriers likewise

1The initial phase of the State USF will implement up to 33% of the total state USF and will consist of two

steps. The first step consists of a reduction in intrastate access rates and the second step consists of
ieductions in othei rates providing implicit suppoit foI universal seIvice See Exhibit A to OIder No.. 2001-
996, dated OctobeI 10, 2001 at 7.
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challenge Commission Order No. 2003-215 on the same grounds as those contained in

the appeal of the Commission's prior' orders by two of the Joint Petitioners. The Joint

Petitioner's also raise issues in their' Petition that were raised by the Consumer Advocate

in the pending consolidated appeal before the South Carolina Supreme Court. Those

matters have ah'eady been decided by this Commission, our Orders have been affirmed in

all respects by the Circuit Court, and the Supreme Court will decide those issues upon

review of the Circuit Court Order. However, we will discuss some of the Joint

Petitioner's allegations herein.

The Joint Petitioner's raise one of the same issues as asserted by the Consumer

Advocate, that is, an issue related to the size of the fund and the Commission's finding

that the amount of funding requested by the 6 LECs in this case does not exceed 1/3 of

the company-specific State USF for each respective company. We have already

addressed this issue above, and believe that the point should be addressed similarly herein

in response to the Joint Petitioners Petition.

In paragraph 7 of their Petition, the Joint Petitioners argue that there is no

evidence of the extent to which the rates to be reduced are providing implicit support for

basic local exchange service. To the contrary, the Commission has sized the State USF

based on the difference between the cost of providing basic local exchange service and

the maximum amount that can be charged for such service. This defines the amount of

support for basic local exchange service that is currently being derived from rates from

other' services offered by the carrier'. The amount by which those other rates are priced

above their' respective cost is the amount of implicit support for basic local service built

into those other' rates. This contention of the Joint Petitioners is without merit.
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In paragraphs8 and10of thePetition,theJointPetitionersraiseanumberof

issuesrelatingto thecoststudiesfiled by the6 LECs.Theseissueswereconsideredby

theCommissionandaddressedin paragraph10of OrderNo. 2003-215.TheJoint

Petitionershaveraisednothingin theirPetitionthatwould requireadifferent conclusion

by this Commission.

Finally, in paragraph9of theirPetition,theJointPetitionerstakeissuewith the

Commission'sfindingsrelatingto stimulationof demand.ThisCommissionproperly

concludedthattakingstimulationof demandinto accountwouldbeadifficult taskandis

not likely to yield accurateresults.Demandstimulationis hypotheticalatbest,andany

stimulationof minutesof usewould likely beaccompaniedby anincreasein expensesto

meetthedemand.AlthoughtheJointPetitionershavestatedthatthetestimonyonthis

issuewas"patentlyincredible,"we find otherwise.As pointedoutbywitnessesfor'the6

LECs,theservicessoughtto bereducedhereareservicesthatarefacedwith competitive

alternatives.An examplewouldbeareacallingplans,whichprovidea largeamountof

supportfor'basiclocalservice.With the largeaccessratereductionsthathavealready

takenplace,theseplansareno longerconsideredabargainand,in manycases,maybe

pricedhigherthanotheralternatives,suchastoll orwirelesscalling.TR at25-26.Thus,

thereis aneedto makethesupportin thoseratesexplicit to ensurethecontinued

availabilityof basiclocal exchangeserviceat affordablerates.As testifiedto by

witnessesfor the6 LECs,reducingratesfor theseservicesmayormaynot stimulate

demand,dependingon thenatureof thecallingplanandwhatotherprovidersin thearea

areoffering.TR at 92.For'example,if toll ratesare5centsaminute,it is questionableif

someonewould continueto subscribeto anareacalling planthatwaspricedat 8 centsa
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minute,evenif theCompanyreducedtherateto 6centsaminute.Further,theJoint

Petitioner'sclaimthatonly traffic-sensitivecostswould increase.This follows only if all

expensesareconsideredtraffic-sensitive.Stimulationin demandfor calling oftenresults

in theneedfor morefacilities to handlethe increasedcalling.Any significantincreasein

demandwouldnecessarilyincreaseexpenses.

All remainingpointsin theJointPetitioners'Petitionhavebeenaddressedby this

Commissionin prior'Ordersandaffirmedonappealto theCircuit Court.Thereforewe

rely onour'prior holdingsin Orderssuchasthoselistedonpage2 of this Order,andthe

ruling of theCircuit Courton theseissues,aswell asonourargumentsin ourJointBrief

with theSouthCarolinaTelephoneAssociation.Wewill not repeatthediscussions

containedtherein.Accordingly,thePetitionof theJointPetitionersis deniedand

dismissed.

In summary,both theConsumerAdvocate'sPetitionandtheJointPetitioners'

Petitionaredeniedanddismissed.
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ThisOrdershallremainin full forceandeffectuntil furtherOrder'of the

Commission.

BY ORDEROFTHE COMMISSION:

_" ....7U--'>-----.
Mignon L. Clybum
Chairman

ATTEST:

GarTE. W/@.h [
Executive'Direetor

(SEAL)


